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C ALIF O R N IA LAW  R EV IS IO N  C O M M IS S IO N  S TAF F  M EM O R AN DUM

Study B-502 September 16, 2004

Second Supplement to Memorandum 2004-41

Unincorporated Association Governance
(Comments on Tentative Recommendation)

We received an email from R. Bradbury Clark of the Nonprofit Organizations
Committee of the Business Law Section of the State Bar. Relevant portions of his
comments are excerpted below. We also received a letter from Ms. Donie Vanitzian,
an arbitrator from Marina Del Rey. Her letter is attached.

MR. CLARK’S COMMENTS

Mr. Clark addresses two points in Memorandum 2004-41.

(1) He renews the suggestion that the proposed law revise the statutory
definition of “other business entity,” as it is used within the Corporations Code:

Respecting your comment on page 2 of the Memorandum about the
definition of "other business entity", we believe that the definition in
other parts of the Corporations Code of that term should be amended
to include unincorporated associations without excluding nonprofit
associations. We think that this is the best time, along with enabling
unincorporated associations to merge with other entities, to let the
other entities merge with them as well. Obviously, other types of
organizations do not have to engage in mergers with nonprofit
unincorporated associations if they don't want to, but we think they
should have the opportunity to do so.

There are around 90 sections of the Corporations Code that reference the term
“other business entity.” A quick survey of those sections suggests that they relate
primarily (and perhaps exclusively) to merger and conversion. To the extent that is
correct, then the amendments suggested by Mr. Clark would be harmless. The
proposed law already provides for an inter-species merger between an
unincorporated association (including a nonprofit association) and another type of
entity. A small additional amount of research would be required to confirm that a
change to the definition of “other business entity” would not have consequences
beyond merger and conversion.

Should the proposed law include amendments to the provisions defining “other
business entity” to delete the exclusion of nonprofit associations, contingent on



– 2 –

staff’s determination that such a change would have no effect beyond authorization
of conversion into a nonprofit association or merger with a nonprofit association?

(2) He also suggests a few minor refinements of the proposed law’s default
voting procedure:

We think that the provision on member votes in Section 18730
should be amended so that this stated rule is a default rule for general
voting purposes and not just a rule for votes conducted pursuant to the
statutory provisions. To make this change, it would be necessary to
delete the words "conducted pursuant to this chapter" in line 16 on
page 9 of the proposal.  We also think that it might be well to revise
line 25 on page 9 to read (new material underlined) "describe how,
when, and, in the case of a vote at a meeting, where the vote is to be
conducted". Otherwise, it is not clear that the notice must state the
place where the vote is to be taken if it is to be taken at a meeting.

These are sensible changes. The staff recommends that they be made.

MS. VANITZIAN’S COMMENTS

Ms. Vanitzian’s principal concern is based on a misunderstanding. She
mistakenly believes that the proposed law would require that an unincorporated
association incorporate. There is nothing in the proposed law that would require
incorporation of any type of unincorporated association.

As an alternative criticism, Ms. Vanitzian suggests that the proposed law is
unnecessary if existing law requires the incorporation of an unincorporated
homeowners association. There is no existing statute that requires incorporation of
an unincorporated homeowners association. To the contrary, many statutes
recognize that a homeowners association may be incorporated or unincorporated.
See, e.g., Civ. Code § 1351(a). Even if there were such a law, that would not make the
proposed law unnecessary. It would still apply to the various unincorporated
associations that are not homeowners associations.

Some of Ms. Vanitzian’s comments refer to the Commission’s work on common
interest development law. Those comments are discussed in the Second Supplement
to Memorandum 2004-39.

Respectfully submitted,

Brian Hebert
Assistant Executive Secretary










